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Digests of Recent Opinions 





NEGLIGENCE — ASSUMPTION 
OF RISK — Doctrine of as- 
sumption of risk discussed and 
explained. 

—Generally a person will not 
be deemed to have assumed 
a risk unless he actually ap- 
preciated it or unless an 
ordinary prudent person in 
his position and with his ex- 
perience would have appre- 
ciated it. 

—Patrons of places of amuse- 
ment assume the risk of 
obvious dangers and ordinary 
dangers normally attendant 
on such a place. 

—An action cannot be dismissed 
on the ground of assumption 
of risk unkess the _ requisite 
elements have been clearly 
and conclusively established. 

—Held, on facts here, it was 
error to hold as a matter of law 
that plaintiff standing 30 feet 
beyond first base and 15 feet 
from foul line assumed risk 
of being hit by bat which 
slipped from hands of batter. 

igested from an opinion by 

Clapp, S. J. A. D., rendered Dec. 

1955. Appellate Div. Mason 

v. Munning Co. et als. For ap- 

pellants— William J. O’Hagan 

Norman J. Currie, atty.). For 

respondents — Lawrence A. Car- 

ton, Jr. and Albert V. Carton 

Roberts, Pillsbury 
and Durand, Ivins 

aitys.). 

Mrs. Mason, an invitee at a 

family outing for the employees 

defendant Hansen Van 

Winkle Munning Co. on picnic 

grounds operated by defendant 

Pines of Raritan, while standing 

near a softball field located on 

grounds, was hit in the 


face by a bat which had slipped | 


from the hands of defendant 
Seber. Seber had struck at a 
ball while at bat and the 
had sailed through the air 90 
feet to where Mrs. Mason was 
standing, about 30 feet beyond 
base and 15 feet outside 
the foul line. She sued these 
three defendants and 
Winkle Munning Athletic Ass’n, 
Inc. which ran the outing. The 
1 court found Mrs. Mason 
was barred by the doctrine of 
ssumption of risk and dismis- 
ed the action. Plaintiffs appeal 
Held: The term assumption 
risk has two distinct con- 
cepts. In the first of these the 
ntiff has not been negli- 
sent but the defendant is under 
no duty to warn him of the 
nger or to eliminate it be- 
ause the plaintiff has willingly 
assumed the risk. Actually in 
S case the assumption of risk 
gives rise to a lack of duty on 
ie defendant’s part but the 
sndant has the burden of 
ving the assumption of the 
that is, the lack of duty. 
his sense, or concept the 
term assumption of risk is worth 
serving. An example is a _— 
walking on a golf cours 
ie is not negligent in waikice 
the course but assumes the 
tisk of being hit by a golf ball. 


first 
aul 5U 


















The second concept is one 
where the plaintiff has been 
igent in assuming the risk. 





In t this situation it has reference 

a form of contributory negli- 
tt 

The law bears down on the 
defense of assumption of risk 
in both instances to this extent 
—the court is not permitted to 
dismiss an action on this ground 
€xcept in the clearest case or 
wnere the requisite elements of 
the defense have been clearly 
and conclusively established. 

In the instant case only as- 
Sumption of risk in the first 


& Carton | 
& Carton, | 


bat | 


the veal. 


sense is involved. Generally, a 
Plaintiff will not be held to have 

umed a risk unless he actually 
appreciated the danger or un- 
less an ordinary prudent person 
in his position and with his 
experience would have appre- 
ciated it. He must not only have 
knowledge of the physical sur- 
roundings which create the 
danger, but he must compre- 
hend and appreciate the dan- 
ger. Under this rule, patrons of 
places of amusement assume the 
risk of obvious dangers and 
ordinary dangers normally at- 
tendant on such a place. 

The question therefore 
whether it clearly and con- 
clusively appeared that an 
ordinary person in Mrs. Mason’s 
position in the situation pre- 
sented would have realized the 
danger; or whether it could be 
held as a matter of law that 
the danger was such a normal 
incident of this place of amuse- 
ment at the very location of 
the accident, that it could be 
said to have been reasonably 
expectable. 

On the facts here, and under 
the physical circumstances of 
| the place, it cannot be said to 
have been made out clearly and 
|conclusively that an ordinary 
prudent person in Mrs. Mason’s 
position would have realized she 
was in danger; nor can it be 
said as a matter of law that the 
danger was a normal reasonable 


was 


expectable incident of the 
| actuation. 
| Defendants argue that if it 


was a normal risk, plaintiff as- 
sumed it and if it is an ab- 
normal risk not assumed then 
| they could not have anticipated 
it and therefore cannot be held 
responsible for it. The fallacy 
is that neither of these proposi- 
tions should be resolved by the 
court as a matter of law. Even 
the jury may not be faced with 
this dilemma, for a defendant 
may have a duty to take precau- 


ions against a danger even if 
it is not of the normal sort. 

The remaining question is 
whether there was any proof of 
negligence on the part of the 
defendants. There was sufficient 
proof of this to raise a jury 
question as to all but the em- 
ployer. The batter would be 
liable for his own negligence. 
The owner of the place could be 
liable for failure to adequately 
police or Supervise the crowd 
or the area or rope it off. The 
Athletic Association arranged 
for and ran the outing and 
might be liable for failure to 
take measures to protect per- 
sons from injury from the ball 





game. The employer, however, 
had nothing to do with the 
outing and no control over it. 
The employer merely under- 
wrote it financially. 

Reversed as to Seber, Pines 


and Athletic Association. 


Memorial Service For 
Judge Conlon 


On Friday, January 6, 1956, at 
10 am., in Room 401, Court 
House, Newark, New Jersey, the 
Bench and Bar of Essex County 
will hold a Memorial Service to 
honor the memory of Joseph E. 
Conlon, Judge, Essex County 
Court. 

Assignment Judge G. Dixon 
Speakman will preside at the 
Service and remarks will be de- 
livered by Chief Justice Vander- 
bilt, Justice Wachenfeld and 
Senator-elect Donal C. Fox. Mr. 
Fox will speak on behalf of the 
Essex County Bar Ass’n. 


Essex Bar To Consider 
Acquisition of A Home 


County Bar Asso- 
a debate by 


The Essex 
ciation will present 


two three man teams at its next 
meeting on the _ subject of 
acquiring a home for the Asso- 


its mem- 
be headed 
and David 


ciation acceptable to 
bers. The teams will 
by Israel B. Greene 





Stoffer. 

The debate will be presented 
at the meeting on Tuesday, 
January 10th, at 8:00 P. M. at 
the Hotel Douglas in Newark 
and will be preceded by the 
usual monthly dinner at 6:30 
P.M. 


Rent Contro! Opinion 





ADJUSTMENTS IN REN T— 

QUERY — WHETHER A LAND- 
LORD IS ENTITLED TO AN 
INCREASE BY REASON OF 
THE TENANT INSTALLING 
AN ELECTRIC AUTOMATIC 
WASHING MACHINE IN 
HOUSING SPACE 

OPINION #11 OF CHESTER K. 
LIGHAM, STATE RENT CON- 
TROL DIRECTOR 


Facts: 

The tenant installed an elec- 
tric automatic washing machine 
in his housing unit. There is no 
limitation on his right to do so 
under the rental arrangement 
and the installation of said 
equipment has not increased 
the landlord’s cost of operating 
and maintaining the premises. 

The question involved is 
whether solely by reason of the 
installation of the washing 
machine the landlord is en- 
titled to an increase. 

Opinion: 

A landlord is entitled to an 
adjustment in rent by way of 
increase, on application and 
notice, on the various grounds 
set forth in the State Rent Con- 
trol Act and Regulations. These 
grounds do not include, either 
impliedly or expre the in- 


ssly, 


stallation of a washing ma- 
chine. 
A tenant is entitled, by rea- 


son of his tenancy, to a full use 
of the premises which includes 
the use of modern electrical ap- 


pliances. If a landlord is en- 
titled to an increase for the use 
of a washing machine, he is 
also entitied to an increase for 
a radio, electric iron, TV and 
numerous other electrical ap- 
pliances which are required in 
our modern society and, par- 
ticularly, where there are child- 
ren. A reading of the Act and 
Regulations clearly indicates 
that such was the intent 


of the Legislature 
Under the circumstances, a 





landlord is not entitled to. an 
adjustment in rent by way of 
increase solely for the reason 
that the tenant has installed a 
washing machine. However, in 
the event the installation of 
such washing machine should 


increase the cost of operating 
and maintaining the premises 
or requires installation of im- 
provements by the landlord, the 
landlord would be entitled to 
an increase on proof of such 
facts. There is no proof of this 
here. Also, in the event the 
washing machine substantially 
interferes with the use of the 
premises by the 
others or their comfort and 
safety or constitutes a nuisance, 
its use cannot be permitted; 
however, this is not the case 
here. For the above reasons, the 
application of the landlord for 
an increase on 
denied. 


December 23, 1955 


landlord or} 


this ground is} 
| the 


The Law And Its Practice, Present and Future 





By Hon. Horace Stern* 

I greatly appreciate the honor 
of having been invited here 
today, in terms to deliver an 
address, but, as I would rather 
interpret it, to give an informal 
talk to the students of your law 
school. I am sure that Rutgers 
has furnished many eminent 
lawyers to the Bar, and you are 
most fortunate in having a 
distinguished dean at the head 
of your school and a learned 
and able faculty. 

I was pressed by Mr. Saiber in 
his correspondence with me tc 


furnish a title for my remarks, | 


and in desperation I suggested 
one, but I am afraid I shall be 
following the example of Sen- 
ator Depew, well-Know orator 
of a past generation, who once 
started an address by saying: 
“The subject of my talk this 
evening is ‘The Social Aspects of 
the Law’; I mention it now 
because I shall not have oc- 
casion to refer to it again.” I 











Inter-American Bar 
Association To Meet 
In Dallas 


The Ninth Conference of the 
Inter-American Bar Association 
will be held in Dallas, Texas, 
during the week April 16-21, 
1956. Host organizations are the 
State Bar of Texas, the Dallas 
Bar Association and the South- 
western Legal Foundation. 


Since its organization in 1940, 
the Inter-American Bar Asso- 
ciation has coordinated the 
activities of national and local 
bar associations of the Ameri- 
can republics and has_ en- 
gendered interest in the forma- 
tion of many new associations of 
lawyers. More than seventy-five 
organizations of lawyers are 
now members of the _ Inter- 
American Bar Association. 


Plans for the Dallas Confer- 
ence are nearly complete at this 
time. In accordance with the 
tradition that a high-ranking 
member of the National Gov- 
ernment should be present at 
each Conference, the Vice Presi- 
dent of the United States, the 
Honorable Richard M. Nixon, 
will be the principal speaker 
at the annual banquet. Other 
addresses will be delivered by 
E. Smythe Gambrell, President 
of the American Bar Associa- 
tion, Henry F. Holland, Assistant 
Secretary of State for Inter- 
American Affairs, Allan Shivers, 
Governor of the State of Texas, 
and by many other leaders in 
political and legal affairs. 


Learned papers will be de- 
livered upon an extremely wide 
variety of subjects of interest to 
lawyers in the Western Hemi- 
sphere including such general 
topics as public and private in- 
ternational law, constitutional 
law, civil law, criminal law and 
procedure, administrative law 
and procedure, fiscal law, social 
and economic law, legal educa- 
tion, legal documentation, ac- 
tivities of lawyers and natural 
resources. A special feature of 
the Dallas Conference will be 
the first Inter-American Con- 
ference of Ministers of Justice 
representing all Republics of 
the Western Hemisphere. 


The Dallas meetings will all 
be held in the beautiful new 
buildings of the Southwestern 
Legai Center. An exceptional 
entertainment program is being 
arranged for the pleasure of 
lawyers who attend the 
Conference and their families. 


hope, therefore, you will pardon 
me for preferring largely to 
ramble, and, as consideration 
for your indulgence,—for every 
lawyer knows that an agree- 
ment is not binding if it lacks 
a quid pro quo—I promise not 
to consume an_ unreasonable 
amount of your time. 

Naturally, on an occasion like 
this, my thoughts revert to my 
own law school days at the 
University of Pennsylvania where 
I graduated—I hate to confess 
it—some 53 years ago. And as I 
look back over that long span 
of years I am struck by the 
amazing changes that have 
taken place since then both in 
the scope of the law and the 
way in which it was presented 
in the classroom. In my own 
student days the law was re- 
garded as a mass of principles 
which derived their sanction, 
not from their social value, but 
from the _ strength of their 
abstract logic and from the 
antiquity and continuity of the 
precedents on which they were 
based. There prevailed the 
Blackstonian view that the law 
as it then existed was the 
finality of perfection. It was 
concerned almost entirely with 
the rights of property and not 
with the social and economic 
aspects of life. It was confined 
in its scope principally to ques- 
tions dealing with such things 
as feudal tenures, common law 
pleadings, ancient statutes, and, 
in general, to subjects, important 
enough in their way, but that 
would seem in our present 
seething, tumultous and uncer- 
|tain world of comparatively 
'minor importance and_ unre- 
lated to life in its broader 
aspects. Even in the law schools, 
where the modern type of law 
professor was arising,—and, in- 
cidentally, I may say that the 
growth in prestige of the law 
professors has been a remark- 
able phenomenon in the legal 
world and has undoubtedly been 
an important factor in the 
humanization and democratiza- 
tion of the law and in bringing 
to it greater realism; their 
chief triumph and greatest con- 
tribution has been the Restate- 
ment,—a work which the prac- 
ticing bar and the bench would 
have been utterly incapable of 
producing;—but I say that even 
in the law schools in the days 
of which I am speaking the 
students were taught, not so 
much how the law should be 
developed so as to be a helpful 
social force, but merely what it 
had been and therefore what it 
was, the stress being placed and 
the interest of the students 
being concentrated on the his- 
toricity and genealogy of the 
law, its sources and origins. This 
seemed to be in line with the 
idea of a certain young man 
who, feeling a desire for ad- 
venture, went to Africa to hunt 
lions. One day, when out with 
his guide, they saw, for the first 
time, the tracks of a lion. The 
young man’s teeth began to 
chatter, he started to shake and 
shiver, and he said to the guide, 
“I think it would be good strategy 
for us now to separate. You 
follow the tracks forward and see 
where the lion went, and Ill 
follow them back to see where 
he came from.” The law ap- 
parently pursued the same course 
that this brave gentleman de- 
sired to adopt. In short, the 
law knew nothing of the prob- 





(Continued on page 5, col. 1) 





*Chief Justice of Supreme Court of Penn- 
sylvania. Address delivered at the Rutgers 
School of Law Legal Institute in Newark. 
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NEW JERSEY 


DIGESTS OF RECENT OPINIONS : 





ANNULMENT — Unclean hands 
of the defendant does not 
relieve the court of the duty 
to consider every defense to 
an action for annulment nor 
lessen the plaintiff’s burden 
of establishing every requisite 
by clear and convincing proof. 

—In action for annulment based 
on impotence the plaintiff 
must show by clear and con- 
vincing evidence not only that 
the defendant was impotent 
but also that the impotence 
was incurable. 

—Sexual intercourse which is 
so painful and difficult to a 
wife that it is discontinued 
is a condition of impotence in 
the legal sense. 

—Where plaintiff with know- 
ledge of the alleged impotent 
condition of defendant seeks 


course between the parties; de- 
fendant says there were fre- 
quent relations commencing with 
the marriage night. 

At the time of the marriage 
plaintiff was 56 years of age 
and defendant about 36 years of 
age. Both had had previous 
marriages and defendant has 
children by her first husband. 

Plaintiff’s testimony is they 
had no relations on their mar- 
riage night because it was too 
late; that the next day defend- 
ant’s menstrual period began 
and thereafter defendant put 
off his solicitations with com- 
plaints of abdominal pain. He 
further testified that  subse- 
quently she went to Dr. Mason 
“to see what was wrong” and 
told plaintiff the doctor said 
she had internal cysts, that 


|pain to the doctor and his ad- 


| being. 
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| periads, until she left plaintiff in | 
| May 1954. She says she went to 
Dr. Mason for other symptoms. 
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Bar Groups Push Individual Retirement and 
Social Security Bills 





Held: The court is satisfied 
| that both principals testified | 
|falsely and that there were! 
;efforts in the early stages at 
| sexual relations which were dis- | 
|/continued because of pain and_/| 
difficulty on the part of de-| could set up private pension 
——— This conclusion is} programs on a basis comparable 
fortified by the complaint of with employees covered by 
corporate pension systems. 

This legislation is distinct 

Plaintiff contends defendant’s | fm other bills, also awaiting 
perjurious testimony constitutes | ¢tion when Congress spruce 
such unclean hands as to pre-| Venes, under which lawyers and 

people would be 


clude any consideration of her | Professional : 
defense. But the public is a| brought under the Social Secur- 


party to every matrimonial | ity Act. The ABA is - record ~~? 
litigation and even the absence | fVOring social security cover- 
of a defense does not relieve | 28€ for lawyers > voluntary 
the court of its own obligation | P@sis and will reconsider the 
to see to the strict satisfaction | SSU° of compulsory apnea at 

!the mid-year meeting of its 


Chicago—Spearheaded by the 
American Bar Association, the 
legal profession is preparing a 
new appeal to Congress to enact 
the Jenkins-Keogh bill under 
which self-employed persons 





vice to refrain for the time 


includes most lawyers and pro- 
fessional people, may set up a 
private pension fund guarantee- 
ing them retirement benefits at 
age 65, the limited contributions 
to such a trust to be tax 
deductible. The contributions 
would be limited to ten per cent 
of income, or $5,000 a year, 
whichever is the lesser. 


In effect, this plan would 
extend to self-employed per- 
sons the same right to establish 
private pension plans with tax 
advantages that employed per- 
sons covered by corporate pen- 
sion systems have enjoyed for 
many years. At the present time 
professional people and other 
self-employed are pension 
“orphans,” being covered neither 
by social security or other pen- 


SMM 


her return and cohabits with plaintiff “couldn’t go near her”,| of every requisite before grant- 





her unqualifiedly, he ratifies and that to relieve the condi-|ing a judgment of divorce or HOUSE of Delegates in Chicago sion plans. - 

the marriage. tion a serious operation would annulment. Plaintiff’s burden to | 1 February. Richmond C. Coburn of St 

Digested from an opinion by| be required. Defendant left) adduce “clear and convincing”; Joining the ABA in support Louis, chairman of the Com- 2 
plaintiff on March 31, 1954 but! proofs remains. ;Of the individual retirement mittee on Retirement Fund - 


Conford, J. S. C., rendered Dec. 
22, 1955. Chancery Div. Godfrey 


returned a week later and stayed 


There is not sufficiently clear , 


legislation is the National Con- 


when and convincing proof that de-| ference of Bar Presidents and 


Legislation of the National Con- 


ference of Bar Presidents, ex- 





v. Shatwell. For plaintiff—Ward six or seven weeks 

Kremer. For defendant—Thomas she left again. Plaintiff had fenqant’s condition is incurable.| numerous state and local Bar plained that the legislation was 

D. Nary. made strenuous efforts to have pha; requirement is indispens- | 2Ssociations. made a part of an omnibus bil! ; 
Plaintiff seeks an annulment defendant return and was willing | apie. Sexual intercourse which George Roberts. of New York 2mending the Internal Revenue 

of his marriage to defendant to continue the marriage in the j; so painful and difficult to a City pena of the American | Act and that “it seems likely 

contracted February 3, 1954. The | hope defendant’s condition could wife that it is discontinued is er : Pee pay Sonetal Cie: that the Ways and Means Com- 

parties cohabited until the lat- be corrected. not the marital relation en-| mittee on Retirement Benefits, Mittee will soon vote on the en- = 

ter part of May 1954 and the Dr. Mason testified he had yisioned by the entry into mar- said the Ways and Means Com- a when Congress ot 


complaint in this suit was filed 





known both parties prior to the 


riage. So long as it lasts the 





mittee of the House would be 


July 19, 1954. marriage, that defendant came condition is one of impotence | yrged to take up this legislation) “In view of the fact that 
Plaintiff's story is there was) to his office with plaintiff on 3/in the legal sense. But the|soon after Congress reconvenes. Jenkins-Keogh is part of an 
not a single act of sexual inter-| occasions within a little over) required showing is one not Hearines were held on it last omnibus bill, it will have many 
a week, the first time on Feb.| alone of impotence but also of spring and Ways and Means | Supporters in the House and we 

26, 1954. She told him she had) incurability. | Committee approved the bill 16 are quite encouraged about th: 

;not had sexual relations with Additionally, plaintiff ratified; to 8 but Congress adjourned in| prospects for its passage,” he 

/defendant because of pain in| the marriage with knowledge of} Aueust without its reaching a added. “However, the progress 


% 


her abdomen. She was nervous 
and upset. On examination he 
found the vaginal muscles rigid 


the material facts. By his own 
admission he sought defend- 
ant’s return after she left and 


vote on the floor of the house 
In substance, the bill favored 
by the bar groups provides that 








of this legislation has reached 
a crucial point.’ He asked bar 
organizations to let members of 
know their stand on 














latest rate and the vaginal opening “very after he was informed in sub-| any self-employed person, which Congress 
per annum contracted”. His conclusion waS| stance of her condition. Co- =e the bill. . 
| she was not then capable of habitation for a reasonable 4(a). The application was de- 2 
sexual intercourse. He pre- | time with the intent solely tol nied on the ground appellant 
scribed douches and advised| ascertain if the impotence is was not a party in interest. He : 





Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 








temporary abstention from in- | 


tercourse. He testified there was 
no structural malformation but 
a condition arising from a com- 
bination of muscular and psy- 
chological factors and that the 
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————— renounced his claim to ad-| By BERNARD S. Matoy, M.D. 
ministration on Coleman's es- | . 
tate and requested the Sur-| A complete presentation of the anatomy of the human 


MARKET 3-3086 | 

















incurable might be distinguish- 
able. But here the cohabitation 
appears to have been an un- 
qualified and unconditional af- 
firmance of the marriage. The 
court is satisfied plaintiff filed 
this action because defendant 


aggrieved within the meaning 


Cohn (George K. Reidy on the 
brief). For respondent—Archi- 
bald Kreiger (Bornstein, Kohl- 
reiter & Rubinson, attys.). 
Coleman died intestate in 


appeals. 


Held: Appellant does. not 
share in decedent’s personalty. 
Respondent’s principal point is 
that appellant was not a per- 
son aggrieved, as that term is 


would enable him to take an ap- 





Plant Founded in 1888 


District of Columbia 


























Announcing... 








Sept. 1954, a resident of Passaic 


County. His sole next of kin are | 


maternal grandfather 


appointed their guardian by a 


Virginia Court. The guardian 


rogate to appoint his daughter, | 


Matilda James, also of Passaic 
County, as administratrix. Miss 
James applied for and was 
eranted letters of administration 
on Feb. 1, 1955. 

Thereafter decedent’s brother, 
the appellant here, gave notice 
of a motion returnable before 
the County Court for an order 
requiring Miss James and others 


granted to him instead. The mo- 
ition was made under R.R. 5:3- 


his two infant daughters, now | 
PANDICK PRESS, INC. resident in Virginia gerpend LEGAL ANATOMY AND 
WwW U Jas 


| 
| 
| 








A Second Edition of the Most Popular Book 
Ever Published in This Field 


SURGERY 


body in non-technical language designed for use in Court 
| and in the preparation of claims or defenses for damages 
| for personal injuries or death, accident and life insurance 
claims, compensation and criminal prosecutions. 


200 ILLUSTRATIONS 


A Decided Aid in Direct and Cross Examination 
of Medical Witnesses 


ONE VOLUME .. . $20.00 





: | 
to show cause why the judg- 
| JOHN A. COUCH, JR., & COMPANY | ment granting administration | GANN LAW BOOKS | 
}ito her should not be set aside | fj i 
1180 RAYMOND BOULEVARD NEWARK 2, NEW JERSEY | and letters of administration | 224 MARKET STREET NEWARK 2, N. J. r 








FREE PARKING at Kinney Garage condition might be cured, though : np 7 
Your account or inquiry invited || he thought it unlikely, if the/ deserted him and not because|USed In RR. —— “yl me it 
psychological influence were re-|she was incurably impotent has no interest which has been : “4 

Ve moved. He said there was also) Judgment for defendant with-}i2 any way prejudicially af- COMPLETE TITLE SERVIC ee 

M HA K a possibility of relief by surgery out costs or counsel fees. — ae ee 

or stretching. a ment and therefor aq 0D THROUGHOUT 
SAVINGS and Loan Assn. Defendant says the marriage ESTATES — One who does not| Standing which blgeo entitle . — pe 
eee Shs a 2 N47 was consummated on the mar- share in a decedent’s estate| him to move belare ~— siete New Jersey, Pennsylvania, es 
Pa ety ent , riage night and regularly there- has no standing to attack a sinh pont comet cay vgn Delaware, Maryland, 4 
\ / after, except for menstrual judgment granting administra- cape a oa aoe Connecticut, held 
; . ic St PN. r tne Sé¢ as ‘ 
a he has not the standing which Rhode Island and A 





NATIONAL Surety CORPORATION of RR. 5:3-4(a)._ —— 
: 2 ge» . he Rvovnti f —An administratrix has no ac anes 
Specializing in the Execution o interest in realty of her in-| Appellant seems primarily CHELSEA TITLE and 
Fiduciary and Court Bonds testate decedent and no right ee — 
| | oe > iaw of New | GUARANTY COMPANY | s— 
744 BROAD STREET, NEWARK _MArket 4.0950 | {© collector receive the) 0! decctent. lpratee  ee RANTY COMP 
, : Jersey the administratrix has : 
Digested from an opinion by = as in th er oie wee MAIN OFFICE: 
ws app. S. J rendered Dec. nse ee eee BOARDWALK NATIONAL BANK 
| Clapp. S. J. A. D., renderec C-las administratrix to collect or 
4 ° 4 ¢ 14, 1955. Appellate Div. In re] ncive the rents BUILDING 
inaqncia rin ers Coleman. For appellant — David |" aa ne cae cel Atlantic City, N. J. 
Appeai aismissed. 
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ij Application For Retroactive Old-Age Radar Evidence Alone Saturday Forum On Tax Fraud Cases 
Benefits Denied Insufficient For Careless, Tax fraud cases is the subject | Special Assistant to the U. S. 
pro- The executrix of a person who nor its legislative history de- Driving Charge of a Saturday forum of the N. Y. | Attorney General; Nat han 
up a became eligible for old age monstrate any contrary intent) philadelphia (ACCN) — Evi- | Practisims Law Institute, to be| Frankel, former Chief Account- 
ntee- benefits during his lifetime but on the part of Congress, a con- | A peice ; jheld on January 21st at the) ant, FBI; James M. MclInerny, 
aie A te Ss ,|dence of speed secured by use| pote] Commodore, New York) former Assistant U. S. Attorney 
ts at who failed to apply for them tract of insurance created by) of radar equipment was held | Gity Je Pott B Chief |G - tieeakt i. wae 
tions was not entitled to collect such the Social Security Act should| competent to show that the | ity. Jehn_Potts Barnes, le eneral, era allace, 
tax venefits following his death; be treated as if it were a pri-| operator of a motor vehicle was | Counsel of the Internal Revenue | Professor of Law at New York 
tions this was the holding in Coy v. vate insurance contract. She/ traveling in excess of the max- Service, and John H. Mitchell, | University; and Washington, 
‘ Folsom. United States Court of points out that the Social!... ee . 5 ; Chief of the Criminal Section,| D. C. attorneys Michael Gould 
— re eee ; yeia" imum lawful speed; however | pax Division, U. S. Department | and Bernard J. Long 
year, Appeals for the Third Circuit, Security — Act is “a welfare | such evidence without more did + Scaiee vill. ne Pp th eevee ; 
no. 11597, opinion by Chief measure,” a remedial statute, not constitute driving too fast O re ri e among mT Among the subjects to be dis- 
oulg Judge Biggs, filed December 12, and should be broadly construed | for conditions in violation of a| 7 a neon Is | CoM he: See ee per 
per- 1955. = in favor of its objectives. section of the Vehicle Code: this; The Institute has - so an- | gations, including eer digg — 
blish The opinion in that case The making of an application | question was raised in the case | nounced a forum - ax man- | resources and reports bs ne 
tax reads in part as follows: by an insured during his life-| of the Commonwealth v. Demar- | react pagige Mae eos re eg pris 7 
per- The pertinent statutory pro- time, or by some one on his|est, Common Pleas Court of|.0 - se gge lt shh 5 PY foto ota a Pi ge Se 
pen- visions are clear on their face, behalf, is a necessary condition | Bedford County, Penn., February | _.° per 8 ; “18 be prairies 
= <ction 202 (a) of the Social Precedent to the creation of an|term, 1955, No. 156, opinion by | Signed to guide counsel in as-|of the accountant in relation to 
time Scouse Act, U. S.C 8402(q), Obligation on the part of the! President Judge Snyder. " |Suming the responsibilities re-| counsel and to client; confer- 
or 4  ncwitee that-  S:~—CS:«t:S nite States under the statute. ik sb nel sulting from the more frequent) ences in the Internal Revenue 
ther © provides that: Sine: inteask Ch Comanien oa: Sn otal On Sept. 10, 1954, at or about | investigation and prosecution of | Service, the Department of Jus- 
— “Bvery individual who (1) is|is m de alacndemse ges aa a 6:50 p.m., Kenneth L. Demarest,| such cases. tice, and the U. S. Attorney’s 
ther eg ecto eRe am "| 48 MACS SHUnCemy Cieal Uy Se of Bedford county, was arrested ‘Saint th 1| Office: defenses and factors 
pen- a fully sure in v u House Committee Report on the | by an officer of the Pennsylvania maemge in most o t e pane | otek nae wdlean mana 
2) has attained retirement age 1939 amendments _to ie Act. state police and charged with| talks will no on ny and Pr ecimet sa Porras doi ae 
St , and (3) has filed applica- See H. R. Rep. No. 728, 76th | griying too fast for conditions,” tactics in sa x ian ahi] Brena earnest poh el 
ein tion for old-age insurance bene- Cong., lst Sess., p. 35. Here there | in violation of section 1002(a),| Pavers interests an d rig pe fried sey pepe anenah 
‘und -«‘its.. Shall be entitled to an can be no vested interest in the! art. X of the Vehicle Code of | Both substantive and procedural | ceat< eeuk Sinn cia 
“sie old-age insurance benefit for decedent's estate to old age/yay 1, 1929, P. L. 905, as | #Spects will be discussed, a Gee pre ceca au a 
ex. each month, beginning with the benefits. We may not read an! amended, 75 PS $501. A fine | the Government's current ee ead ‘ : . 
was first month after August 1950 exception in the executrix's and costs were paid without cles and problems in dealing | . 
bil! which such individual be- favor into the statute. It is clear! , hearing. Subsequently, the with both civil and criminal tax | The forum will run from 9:30 
sie comes so entitled to such in- that the Social Security Act secretary of revenue suspended frauds explained. ja.m. to 5p. m. including a 
heako surance benefits and ending has many facets completely un-| pemarest’s driving privileges for Boris Kostelanetz, former Spe- | luncheon meeting. Opportunity 
om. with the month preceding the related to private insurance} period of 90 days. This appeal cial Assistant to the U. S. At-| will be afforded enrollees to 
aa month in which he dies. Such contracts or tenets _ followed. Heaney? sings will be i area — ~ 
: individual’s old-age insurance examination O the whole or oO e January program.|formation on the tax frau 
TESS benefits for any month shall be statute demonstrates that Con-|. The present coerr, Ont S hear- Other speakers will include Jo- | forum, and on the February 
equal to his primary insurance gress worked out a complete, | ‘@® de novo, reversed the SUS- seph R. Baradel, former Special} program, tax management of 
that amount ... for such month.” yet carefully guarded, system satan Agent, Bureau of Internal Reve-| estates and trusts, may be ob- 
. To become eligible for the intended to confer _ specific The court’s opinion reads in | nue; Edmund D. Doyle, former! tained from the Practising Law 
en benefits at least under the ex- Coverage for the aged under the| Part as follows: | | Institute, 20 Vesey Street, New 
z press terms of the statute. the Conditions provided by _ the “Having found that the com-| summary proceeding. | York. 
= individual seeking them must Statute. monwealth has established by “We, therefore, find that the ———————_———- 
ini have fulfilled the conditions, the The benefits provided for the/ legally competent evidence that appellant was not guilty of vio- | Announcement 
hed third and last being that he individual by the act were|the appellant operated a|lating section 1001(a) of the! ; ae 
be x must have filed an application personal in nature. Such bene- tractor-trailer unit ata speed of | code, and his license should not George C. O’Brien, formerly of 
— for old age benefits. As we have fits cease in the month in which| 70 miles per hour for a distance| have been suspended on the| Madison, has moved his law 
a ii said. neither Coy, nor anyone he dies: Section 202(a), 42|0f 175 feet in a zone where the/| ground that he was driving too offices to 519 Market Street, 
on acting for him, made such an U. S. C. $402(a). If the insured) maximum lawful speed of that| fast for conditions.” Camden 2. 
application. The executrix makes dies before reaching the age/| type of vehicle is restricted to 50 
Saaee ingenious argument that, of 65, his estate has no riceht to| Miles per hour, we come to the ROBERTS. WALSH & COMPANY 


ecause Coy was in fact mentally 
ill at the time when he became 
eligible for old age benefits, the 
Secretary of Health, Education 
ind Welfare must treat as done 
that which could and should 
have been done either by Coy or 
someone acting for him. In 
advancing this view, the ex- 
ecutrix relies largely on the law 

ICE of private insurance as exem- 
plified by such decisions as 
Unverzagt v. Prestera, 339 Pa. 
141. 13 A. 2d 46 (1940), in which 
‘onditions specified for recovery 
under a policy, such as proper 
and timely notice of loss, are 
held to be waived when there 
is an impossibility of perform- 
ance. She also cites the A. L. I. 
Restatement of the Law Con- 
tracts $301. The executrix con- 
tends that, since neither the act 





any benefits even though he may 
be fully insured. Moreover, sur- 
vivor’s benefits and a lump-sum 
death benefit are provided by 
the act: Section 202(d-i), 42 
U. S. C. $402(d-i). Old age bene- 
fits are clearly intended to 
provide funds currently neces- 
sary to enable the insured to 
live 


Announcement 


The firm of Shavick, Ritten- 
berg & Shavick announces with 
regret the death of Paul Rit- 
tenberg. Emanuel Shavick and 
Robert M. Shavick will continue 
the firms general practice at 
140 Market St., Paterson, under 
the name of Shavick & Shavick. 
Edward M. Schotz will be asso- 
ciated with the firm. 
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second question involved in the 
case: Is driving in excess of the 
permissible maximum speed, in 
ana of itself. a violation of sec- 
tion 1002(a) of the Vehicle 
Code? 
“Counsel argued 

of taking testimony 
beyond the prohibited 


the time) 
‘that speed 
limitation 





is a prima facie eligent act’ 
and, therefore, inferred that it 
constituted a violation of the 
section in question 

“It is unquestionably the law 
in Pennsylvania that the viola- 
tion of a mandatory law regu- 
lating speeding is negligence per 
| io 

“However, negligence does not 
constitute a violation of the 
Vehicle Code, and it is not an 
ingredient of section 1002(a). 
Furthermore, exceeding the 
maximum speed limits is not 
per se ‘driving too fast for con- | 
ditions.’ 


“It was held in the Common- 
wealth v. Klick [164 Pa. Superior 
Ct. 499], that subsection (a) of 
1002 of the act creates a com- 
plete offense separate and dis- 
tinct from every other offense 


defined elsewhere in the act. 
Official signs as to permissible 
maximum speed cannot relieve | 


one from a violation of 1002(a) 
merely by driving within the} 
speed limit prescribed. 

“While care and 
may indicate a rate 
much less than the maximum 
limit, as indicated by official 
signs, conceivably one may drive | 
so slowly under certain condi- 
tions as to jeopardize others by 
his disregard for their safety; 
on the other hand, one may ex- 
ceed permissible maximum speed 
limits on occasion, in the opera- 
tion of a motor vehicle and still 
not be chargeable with violation 
of 1002(a)—What is reckless 
driving or what is failure to 
drive at a careful and prudent 
speed depends upon the par- 
ticular circumstances. 

“As in the case of reckless} 
driving, the determination of 
what constitutes driving ‘too 
fast for conditions’ is for the 
finder of the facts, in this case} 
a judge of the court below, in a! 


prudence 
of speed 


availability and rapid 
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‘STATEMENT OF PRINCIPLES 


THE FIDUCIARY CONCEPT IS BROAD but 
there is one relationship which a corporate 
fiduciary cannot undertake—the relationship be- 


tween attorney and client. 


The “Statement of Principles Applicable to 
Corporate Fiduciaries and Members of the Bar” 
which has been operative since 1933, when it was 
approved by New Jersey bankers’ and lawyers’ 
associations, emphasizes this situation. 


The drafting of legal instruments is the lawyer's 
business. The Fidelity Union Trust Company has 
had long experience in its field—the management 
and planning of estate business and investments. 
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ficers or civilians, who must 


be members of a bar of the 


Federal Court or the highest 
court of a State. 

There is also established by 
the Act of May, 1950, a Court 
of Military Appeals (which re- 
.uires its own license to practice 
before it, similar to the United 
States District Court) consisting 
of three judges appointed from 
civilian life by the President, 
with the advice and consent of 
the Senate, for a term of 15 
years. This Court reviews the 
following cases: (1) All cases in 
which sentence, as affirmed by 
a Board of Review, affects a 
General or Flag Officer, or ex- 
tends to death; (2) All cases 
certified to it by the Judge Ad- 
vocate General; (3) In any case 
reviewed by the Boards of Re- 
view, upon petition of defendant 
and on good cause shown, the 
court may itself grant a review. 
Special Appellate Defense and 
Trial Counsel are provided, who 
present both written briefs and 
argument before the Board of 
Review and the Court of Military 
Appeals. The right to retain 
civilian counsel at the expense 
of the accused is reserved at all 
levels of trial and appeal. Final 
review may be exercised by the 
Secretary of the Department or 
the President himself. 

“Courts-Martial are lawful 
tribunals, with authority to de- 
termine finally any case over 
which they have jurisdiction 
and their proceedings, when 
confirmed as provided, are not 
open to review by the civilian 


tribunals, except for the pur- 
pose of ascertaining whether 
the military court had juris- 
diction of the person and sub- 
ject matter, and whether, 
though having such jurisdiction, 
it exceeded its power in the 
sentence pronounced” (Grafton 
v. U. S., 206 U. S. 333, 347-348; 


see also Hiatt v. Brown, 339 U. S. 
103, 110). 

The punitive Articles of the 
Code, those which actually de- 
fine the offenses and prescribe 
their maximum _ punishments, 
are found in Part 10, from 
Article 77 through 134. The 
types of offenses made punish- 
able run the gamut from purely 
military-type offenses, such as 
desertion, absence without leave 
and making false official state- 
ments, to the civilian-type com- 
mon law offenses, such as rob- 
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|bery, house-breaking, 


violations committed outside 
ithe boundaries of a military 
| reservation and while in civilian 
|clothes are punishable under 
| the Code, Article 134. As a mat- 
jter of fact, such offenders are 


| being punished by the military, | 


‘even after paying fines or serv- 
ing sentences in civilian state 
| courts. This does not constitute 
| double jeopardy since the UCMJ 
| is a separate Federal law. The 
| situation is comparable to that 
|of one criminal act contraven- 
jing both a state penal law and 
|}a federal penal law, in which 
|instance the accused is punish- 


'able by each sovereignty whose | 


|law was violated—that is, both 
j}the federal authorities and the 
| state authorities. 


Source material for research 
on the preparation of cases 
| tried before the various military 
|}courts is growing most rapidly. 
'In addition to the old reported 
decisions, which are a hodge- 
podge of the various services 
based upon the old Articles of 
War and previous Manuals for 
Courts-Martial, there is a series 
of reported case decisions (West 
Publishing System) consisting 
of some 19 volumes to date. This 
|series, entitled “Court-Martial 
Reports” are citec at trial and 
in written briefs in the usual 
manner, with this exception: 
Counsel at the trial level are 
prohibited from reading or de- 
scribing to a particular Court- 
Martial, the fact situation of 
the case cited. Rather, they are 
limited to citing the reported 
decisions, reading therefrom or 
describing therefrom only so 
'much of the case as pertains to 
points of law. Federal District 
Court rules of evidence apply 
but all forty-eight states’ courts 
decisions are referred to and 
cited, as are the works of 
leading legal authorities such as 
Wigmore, Jones, Wharton, etc. 


Both the Special and General 
Courts-Martial trials are open 
to the public—this includes 


civilians—and the _ installation 
at which the trial is being con- 
ducted, usually the home sta- 
|tion of the accused, as a rule 
| provides a separate building or 
| portion of a building as a court- 
room with facilities to accom- 
modate spectators. 


The writer, having acted in 
ithe capacity of Defense Counsel 
| (appointed on Orders, as well 
as requested by accused), Trial 
Counsel (or Prosecutor) and 
Staff Judge Advocate (review- 
ing cases) has had occasion to 
participate in and closely ob- 
serve, the administration of 
this new penal jurisprudence. 
As a whole, the system is sound 
and it can be reported that 
trials are usually contested 
vigorously, with the result that 
a true adversary proceeding is 
accomplished. Perhaps the most 
difficult obstacle, which the 
framers of this new system and 
its administrators have to face 
constantly, is the conflict be- 
tween two, very often incom- 
patible objectives, namely Disci- 
| pline and Justice. Discipline v. 
| Justice, could very well be the 
citator’s reference to most of 
the problems which have come 
up in the past and which will 
continue to plague the admin- 
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| sel 


istrators of the Uniform Code of 


*| Military Justice. 
| sodomy | 
and adultery. It is interesting to} 


| This conflict between justice 
‘and discipline most usually 


jnote that even motor vehicle! (omnes to a very prominent clash 


|on the Summary Courts-Martial 
|level and less frequently before 
|Special and General Courts- 
| Martial. The reason that this 
conflict is exaggerated in prac- 
tice may well be that with the 
advent of the new Code there 
also took place a great trans- 
formation within the military 
establishment. This transforma- 
tion was in the nature of a sub- 
mission to the factum of a 
peace-time civilian military. 
That is to say, the days of “the 
old school” were over: the 
immediate and pertinent rami- 
fication of that transformation 
was that military discipline 
would be hereafter tempered by 
iustice, even at the lowest 
echelon of command. It has 
been observed and contended 
that the actual result has been 
a degeneration of military dis- 
cipline. It is suggested that the 
only remedy can be the return 
of authority to the Field Com- 
manders (and, most important, 
to the non-commissioned of- 
ficers,) to impose a reasonable 
degree of discipline, summarily 
and even arbitrarily. 

One of the most glaring de- 
ficiencies of the Code, and the 
one to which both Trial Counsel 


and Defense Counsel would no 
doubt certify, is that in the 
make-up of a Special Court-| 


Martial, there is no provision for 
a Law Officer. The Law Officer 
in General Courts-Martial acts 
in much the same capacity as 
that of a judge on trial level 
in a civilian court; that is to 
say, he makes the rulings on 
admissibility of evidence and 
determines questions of law, 
which arise during the course 
of a trial. Since a Law Officer 
is not present during the course 
of a trial before a Special Court- 
Martial, the President of that 
particular court is called upon 
to make those rulings and de- 
cisions just described. Unfor- 
tunately the individual who 
holds this position of President, 
although he is the _ highest 
ranking member thereof, almost 
invariably is a lay-officer, with 
absolutely no legal training. All 
too frequently this lay-officer 
is technically incompetent. Since 
the most important safeguards 
of an accused’s rights against 
self-incrimination and to pro- 
cedural as well as substantive 
due process. are contained in 
the rules and laws of evidence, 
this deficiency’s magnitude is 
obvious. In fairness, it should 
be noted that many of the 
errors committed by these Spe- 
cial Courts-Martial are cor- 
rected by the reviewing author- 
ities. However, it should be 
pointed out that in those cases 
in which a punitive discharge is 
not included as a part of the 
adjudged sentence, the extent 
of review is limited to perhaps 
the immediate Installation Com- 
mander (the Convening Author- 
ity) and the Commander next 
within the chain of command. 


This is all below Force level. 
Take, for example, a larceny 
case, in which a_ punitive 
discharge. that is a Bad 


Conduct Discharge, could have 


been imposed by a _ Special 
Court-Martial, but in which a 
punitive discharge was not, 


levied. Rather the accused was 
found guilty and sentenced to 
six months confinement at hard 
labor. reduction in grade from 
that held to the lowest enlisted 
pay grade, and forfeiture of 
two-thirds pay for six months. 
The record of that case would 
be summarized with the result 
that objections of defense coun- 
to certain evidence or to 
questions and answers of wit- 
nesses 
verbatim, nor would the argu- 


ments thereon or the President’s | 


rulings. The substantive rights 


would not be reported | 


4 


9, 


1956 


of the accused may well have 
been materially prejudiced dur- 
ing the course of the trial, but, 
since this was a non-punitive 
discharge case, a verbatim rec- 
ord would not be prepared for 
review. The convicted man 
would serve out his confinement 
at hard labor and lose his 
stripes. The monetary loss to 
him, considering both loss of 
rank and forfeitures, would be 
|extreme. In addition to the 
actual unpleasantness of con- 
finement, all such confinement 
| time is considered “bad time” 
|and is not counted for the pur- 
pose of fulfilling the man’s serv- 
ice contract with the military. 
The vast majority of cases of a 
serious nature are tried before 
Special Courts-Martial without 
a Law Officer and they usually 
result in confinement without a 
punitive discharge. In conclud- 





ing this point, it should also 
be noted that, as a natural 
consequence of a finding of 


“Guilty” of an offense for which 
a punitive discharge could have 
been imposed, although it is not 
actually levied or adjudged, the 
convicted individual may not 
thereafter receive. upon com- 
pletion of his tour of duty, an 
Honorable Discharge. The best 


that he can get is a General 
Discharge, under honorable 
conditions. 


Since the success or failure 
of any law enforcement and 
court system depends to a very 
large extent upon those who 
are administering same, it is 
suggested that perhaps the sec- 
ond most important deficiency 
in the military system of justice 
is the calibre of the military 
lawyer, particularly on the trial 
level. For the most part, those 
men who act as Trial Counsel 
and Defense Counsel are Lieu- 
tenants, serving in the military 
for a limited period of time; 
that is to say, they are not 
career officers and most likely 
will not become career officers. 
Therefore, these men are one- 
tour lawyers, usually without 
practical experience and fresh 
out of law school. They do not 
receive any of the incentives or 
special considerations, monetary 
and otherwise, that are afforded 
to veterinarians. optometrists, 
dentists or doctors, but rather 
are made to assume a very 
secondary position among the 
less important of the military 
support functions. It is observed 
that most commonly those 
lawyers who are career Officers 
and who presently hold higher 
rank at all levels of command. 
are men who initially were in 
the military and were transfer- 
red into the Judge Advocate 
General’s department, carrying 
with them their rank. 

An over-all evaluation of this 
new system of military juris- 
prudence must be that the 
mechanism for a very high level 
of performance and results has 
been made available. A greater 
interest in its administration on 
the part of the public, par- 
ticularly civilian lawyers, would 
seem to be warranted and 
desirable: as much so in the 
case of Private “A” charged 
with assault and battery as with 
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Symposium On Securities 
Act Regulation ‘A’ 


The Committee on Corpora- By | 
tions and Securities of the Thi: 
Federal Bar Association of New. or 
York, New Jersey and Connecti. pl, n 
cut announces a symposium or avd 
the Securities Act entitled Carck 
“Should Regulation ‘A’ Belo y 
Amended?” of 7 

The speakers are: Arthur G Philos 
Klein, member of Congres: rhe e 
from New York City, Chairman teeq | 
of the Subcommittee on Com- ga:an 
merce and Finance of the In- gnond. 
terstate and Foreign Commerce vive j: 


) HU 









Committee of the House of g-ten! 
Representatives; Andrew Downey -ye at 
Orrick, newly appointed member! jossib 
of the Securities and Exchange) jnjyst 





Commission and John W. Lind- /+,3st 
say, Counsel for the National gyesti 
Association of Securities Dealers. pow 2 
The symposium will take place and s 
at the United States Court The g 
House, Foley Square, New York tice is 
City, at 8 P. M. on Thursday st p 
January 12, 1956. the 
Theodore R. Kupferman, Pres- nv 
ident of the Association, wil % 


preside at the symposium. 


November Failures 
Highest For Month 
Since 1940 
New York (ACCN) — Rising 3 


per cent to 945 in November 
business failures were the most 





numerous in six months, Dun & ‘ 
Bradstreet, Inc., reports. Exceed- petwer 
ing last year’s toll by 1 per cent = 
they were the heaviest for any ,, 4 


November since 1940, when 1,024 the Sup 
failures occured. writer 

The liabilities involved in the 
November failures climbed 
sharply to $42,783,000, a rise of 
23 per cent. 

This was the heaviest volume 
since March 1954, and exceeded 
considerably the comparable 
year-ago total. Most of the rise 
occurred in the large failures. -— 
involving losses of $100,000 o: . 
more. 

Companies failed at an annua. <a 
rate of 46 for each 10,000 en- + Y, 
terprises listed in the Dun & | 
Bradstreet Reference Book, ac- 
cording to Dun’s Failure index 
The index puts failures on 
annual basis and is adjusted for 
seasonal variations. 

This failure rate, rising 
three consecutive months, 
the most severe since November 
1954, but it was well below the 
1940 rate of 60. 

Manufacturing and retail fail- 
ures were the highest in 1! 
last six and seven months re- 
spectively. 
| RAED, wea eee + 
Sergeant “B” charged with giv- 
ing aid and comfort to the Com- 
munists in Korea. 
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~~ HUMAN VALUES VERSUS PROPERTY VALUES — 
A JOURNEY INTO JURISPRUDENCE 


pore 


LECT. 


m 






" of, 





By Howard Newcomb Morse* 

This article is a continuation 
or a sequal to (depending 

upon one’s point of view), my 


voles article which appeared in the 


March, 1954, issue of the Dickin- 


* son Law Review under the title 
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A\t 





‘rast? If you can answer 








he . 


of “An Excursion Into Legal 
3 Philosophy — Maiden Voyage.” 
$ The existence of sin is guaran- 
_ by God since God created 
tan. In law, injustice corre- 


: spon ids to sin. Must injustice sur- 


ive in order for law to be con- 
stent with morality? Would 
e attainment of justice be im- 
0 ‘sible without the existence of 
niustice to delineate the con- 
this 
stion, then you can explain 
w an elephant can be so big 
strong though herbivorous. 
: >: ae instance of injus- 
is the fact that the law has 
cast property values in the part 
of the dominant estate and hu- 
man values in the role of the ser- 
vient estate. 
If law is to be based at all on 
ality, we must de-emphasize 
importance of property 
s by lessening the punish- 
s therefor. We cannot 
importance to property 
crimes without detracting from 
the just importance due crimes 
personal violence, or human 
rimes, for there is a vast dis- 
oportion in moral importance 
ween the two classes of 
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Lawyer and Law Notes, the Louisiana Bar 
rnal, the Loyola Law Review, the Mar- 


Law Review, the New Jersey Law 
the New York State Bar Bulletin, 
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crimes. These are the only two 
types of crime; all other classi- | 
fications are superficial. There 
should be a vast disproportion | 
in legal importance between the 
two classes of crimes so as to 
make this highly significant 
sphere of law consistent 
morality. It is simply a question 
of the relative dignity to be ac- 
corded the human being and the 
dollar bill. There should be no 
capital punishment, completely 
discretionary terms, life terms or 
long terms meted out for proper- 
ty crimes. 

The writer has conducted ex- 
haustive research iisofar as the 
various state criminal codes are 
concerned and has selected six 
crimes — voluntary manslaught- 
er, mayhem, assaults with cer- 
tain intents, robbery, burglary 
and grand larceny — for par- 
ticularized study. The first three 


are crimes against the person, | 


while the latter three are crimes 
against property. However, in 
the case of robbery eighteen 
states — California, Connecticut, 
Maine, Massachusetts, Minne- 
sota, Nebraska, Nevada, New 
Hampshire, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode 
Island, Tennessee, Vermont, West 
Virginia, Wisconsin and Wyo- 
ming classify robbery as a 
crime against the person while 
eight other states Georgia, 
Kansas, Kentucky, Louisiana, 
Missouri, North Carolina, Texas 
and Virginia — classify robbery 
as a property crime. Although 
Georgia classifies robbery as a 
property crime, she nevertheless 
has given her courts the power 
to impose the death penalty for 
its punishment. It is with the 
view held by the latter group of 
states, namely, that robbery is a 
property crime, that this schol- 
ar agrees. The correctness of the 
position taken by the latter 
group of states seems obvious 
because in the case of robbery 
the attraction is the property 
rather than the person. The per- 
son is affected only as a neces- 
sary incident to the forcible de- 
privation of property from his 
possession, custody, control or 
dominion. The motive in the 
case of robbery is illegal gain, 
the unlawful acquisition of 
property, not the killing of a 
person or the infliction of injury 
upon a person. 


The foregoing six crimes were 
selected for special study be- 
cause the first group of three 
human crimes and the latter 
group of three property crimes 
illustrate in the mundane law 
as closely as is possible for pur- 
noses of this work what is en- 
joined by the Eighth and Sixth 
Commandments, respectively. 
Murder was not selected for 
emphasized study because the 
punishment usually accorded 
murder (death) has been inter- 
fered with in a number of states 
by the abolition of capital pun- 
ishment. The abolition of capi- 
tal punishment came about in a 
number of states not because 
murder had been the subject of 
inquiry and it was the wish to 
lessen the punishment for mur- 
der but because it was the wish 
to abolish capital punishment as 
an institution, to abolish capital 
punishment for all crimes for 
which death was prescribed (and 
death is the punishment usually 
accorded treason, as well as mur- 
der; and let it be remembered 
that treason is the legal counter- 
part of the moral concept of 
heresy). It might be said that 
mayhem and assaults with cer- 
tain intent are not appropriate 
examples of what is enjoined by 
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with | 


| the Eighth Commandment be- | 
|cause neither type of crime in- | 
| volves the killing of a human | 
| being. However, mayhem and as- | 
|saults with certain intents come | 
| closer to homicide than any 
|other non-homicidal cuss 
j}against the person. Also, since | 
killing is the ultimate in crimes | 
of violence, the Eighth Com- | 
mandment, which condemns the 
greatest of human crimes, the | 
taking of human life, includes 
within its condemnation by 
necessary implication all lesser 
crimes against the flesh of man. 

The assaults with certain in- 
tents heretofore mentioned in- 
clude assaults with intent to 
murder, maim or ravish. Sixteen 
states—Alabama, Colorado, Illi- 


nois, Indiana, Kansas, Minne- 
sota, Mississippi, Missouri, Mon- 
tana, Nevada, New Hampshire, 


New Mexico, New York, Oregon, 
Washington and Wyoming—have 
assaults with certain intents as 
a generic statutory crime. 

Five States Arkansas, 
Georgia, Maryland, North Caro- 
lina and Texas— have detailed 
mayhem statutes. These stat- 
utes, particularly the Georgia 
statute, set forth different pun- 
ishments for the maiming of dif- 


ferent parts, limbs, organs and 
members of the body. In this 
sense, these statutes are analo- 


recovery provisions 
of casualty insurance policies. 
Human crimes by their very 
nature are incapable of support- 
ing good motives, but property 
crimes can, and often do, eman- 
ate from good motives. As Aal- 
mond pointed out, every crime 
has two intents, an immediate 
intent and an ulterior intent. 
Ulterior intent is the same as 
motive. Valjean’s crime was an 
illustration of its as regards 


gous to the 


to take the loaf of 
ulterior intent or 
to placate the 
loved ones who 


bread. His 
motive was 
hunger of his 





were starving. 
The ulterior intent or motive 
may be good or bad. In Valjean’s 


case it was good. (Is it any won- 
der that the Cao Dai sect in 
Vietnam worships Victor Hugo 
as a great humanitarian?) But 
whether the ulterior intent or 
motive is good or bad makes no 
difference to criminal law 
as it is now constituted. Hence, 


the 








Valjean was convicted, and so 
would be any American today 
acting under circum- 
stances. But whether ‘the ulter- 
ior intent or motive is good or 
bad does make difference to 
the moral law. The Sixth Com- 
mandment applies only when 
the ulterior intent or motive is 
bad. And the concepts of good 
and bad are moral standards 


and represent the sectarian law 
rather than the secular law al- 
though these concepts have their 
ee bana erparts — justice 
and injustic t as equity fol- 
lows the lat Ww ) law is supposed 


T 








to follow morali This is an ex- 
ample of the conflict between 
law and morality, of the perfec- 
tion of morality and of the im- 





perfection of law. The only way 
to have a perfect system of law 
would be to abolish every delict 
and crime which in morality is 
either a virtue or at least not a 
sin and to make every sin in the 
moral law either a tort or 2 
crime. 

For voluntary manslaughter, 
the average minimum punish- 
ment is two years and the aver- 
age maximum punishment is 
fourteen years. For mayhem the 
average minimum punishment is 
one year and the average maxi- 
mum punishment is thirteen 
years, with Georgia providing 
the death penalty in certain in- 
stances. For assaults with cer- 
tain intents the average mini- 
mum punishment is two years 
;and the average rnaximum pun- 
ishment is thirteen years, with 
Oregon giving her courts the 
power to impose life imprison- | 
ment and Missouri and North 
Carolina giving their courts the 
power to impose any number of | 


| Carolina, 


|with Alabama, 
|and Virginia giving their courts 


| which 


years (above a two year mini- 


mum in the case of Missouri). 
For burglary the average mini- 


mum punishment is three years | 


|and the average maximum pun- 
‘ishment is fifteen years, with 
Alabama and Virginia giving 
their courts the power to impose 
| the death penalty, Illinois, North 
Ohio, Rhode Island 
and South Carolina giving their 
courts the power to provide life 
imprisonment and California 


}and Maine giving their courts 
|the power to impose any num- 


ber of years (above a five year 
minimum in the case of Cali- 
fornia). 


For robbery the average mini- 
mum punishment is five years 
and the average maximum pun- 
ishment is twenty-one years, 
Georgia, Texas 


the power to provide the death 
penalty, Colorado, Florida, Ida- 
ho, Illinois, Massachusetts, Mich- 
igan, Oregon, Rhode Island and 
Utah giving their courts the 
power to provide life imprison- 
ment and Arizona, California, 
Maine, Missouri, Montana, North 


| Dakota, Washington, West Vir- 


ginia and Wyoming giving their 
courts the power to impose any 
number of years (above a ten 
year minimum in West Virginia, 
a five year minimum in Arizona, 
California, Missouri and Wash- 
ington and a one year minimum 
in Montana and North Dakota). 
For grand larceny the average 
minimum punishment is one 
year and the average maximum 
punishment is nine years. 


The arbitrary amounts vary- 
ing widely from state to state 
which divide the felony grand 
larceny from the misdemeanor 
petit larceny are much too low 
and the terms of years specified 
for grand larceny are much too 
excessive. In Virginia, a court 
has the power to sentence a man 
to ten years for a five dollar 
theft and thus to make him serve 
a punishment at the astound- 
ingly cruel ratio of one penny 
per week! This alone is enough 
to stamp a state as primitive 
rather than progressive. Every 
instance of a specific sum of 
money being mentioned in any 
criminal statutes of any state 
should be re-examined in the 
light of prevailing conditions— 
the buying power of the dollar, 
the average wage, the cost of 
living, etc. Many penal statutes 
refer to a_ particular 
amount of money were enacted 
a very long time ago. In every 
instance, not just in grand lar- 
ceny statutes but in all such 
Statutes, the specified sum 
should be raised a great deal. 
North Carolina has a fairly good 
way of dealing with the subject 
insofar as larceny is concerned. 
North Carolina, like Pennsyl- 
vania and Rhode Island, abol- 
ished the distinction between 
grand and petty larceny, but 
North Carolina made all larcen- 
ies the equivalent of petty lar- 
ceny except “. in cases of 
much aggravation, or of par- 
doned offenders.” The exception 
is basically sound but the lang- 
uage is too vague, being in need 
of amplification. 


For the three human crimes 
the average minimum punish- 
ment is two years and the aver- 
age maximum punishment is 
thirteen years. For the three 
property crimes the average 
minimum | punishment is three 
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years and the average maximum 
punishment is fifteen years. 
The question quite naturally 
arises as to which can be, and is, 
a more severe (longer) sentence, 
life imprisonment or a larger 
number of years. The Biblical life 
expectancy of three score years 
and ten less the first fourteen 
years of life (the common law 
excluding the first ten years 
from criminal responsibility and 
giving the next four years a 
strong rebuttable presumption 
of incapacity) theoretically 
leaves fifty-six years to serve of 
a life sentence provided the con- 
victed was only fourteen years 
of age when he committed the 
crime, was not paroled and died 
at the age of seventy. On the 
other hand, Nebraska provides a 


(Continued on page 8, col. 1) 
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maximum term of fifty years for 
robbery. If a Nebraska judge 
sentenced a fourteen year old to 
fifty years for robbery, the con- 
victed, if not paroled, would be 
sixty-four years of age when re- 
leased, with only six years re- 
maining, according to the Bib- 
lical life span, in which to live in 
freedom. 

A number of states give their 
courts too much power insofar 
as prescribing the length of 
terms of imprisonment to be im- 
posed for property crimes is con- 
cerned. In Maine, the length of 
terms for burglary and robbery 
is wholly discretionary with the 
courts. In Illinois, the courts 
have been given a range of one 
year to life for punishing burg- 
lary and robbery. In Colorado, 
the courts have been given a 
range of two years to life for 
punishing robbery. In Idaho the 
courts have been given a range 
of five years to life for punish- 
ing robbery. Worse yet are cer- 
tain states which establish a 
minimum term but no maximum 
term, giving their courts com- 
plete discretion over and above 
the minimum terms provided, as 
for example Oklahoma with a 
minimum of ten years for rob- 
bery, South Dakota with a mini- 
mum of ten years for burglary, 
Arizona and Nevada each with a 
minimum of five years for rob- 
bery, California with a mini- 
mum of five years for burglary 
and robbery and Montana and 
North Dakota each with a mini- 
mum of one year for robbery. 
Certain states stipulate both a 
minimum number of years and a 
maximum number of years, but 
make the two ends of the pole, 


so to speak, too far apart, there- | 
by giving their courts entirely | 
too much leeway. Nebraska pre- | 
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}than when 


| mercy 


scribes a minimum of three 
years and a maximum of fifty 
years for robbery, thus giving 
her courts a range of forty-seven 
years. Minnesota prescribes a 
minimum of five years and a 
maximum of forty years for rob- 
bery, thus giving her courts a 
range of thirty-five years. Wis- 
consin provides a minimum of 
three years and a maximum of 
thirty years for robbery, thus 
giving her courts a range of 
twenty-seven years. North Caro- 
lina provides a minimum of five 
years and a maximum of thirty 
years for robbery, thus giving 
her courts a range of twenty-five 
years. Delaware provides a mini- 
mum of three years and a maxi- 
mum of twenty-five years for 
robbery, thus giving her courts 
a range of twenty-two years. 
Arkansas stipulates a minimum 
of one year and a maximum of 
twenty-one years for grand 
theft, thus giving her courts a 
range of twenty years. New York 
stipulates a minimum of ten 
years and a maximum of thirty 
years for robbery, thus giving 
her courts a range of twenty 
years. 


Certain states have established 
minimum terms which are alto- 
gether too excessive. Alabama, 
Indiana and Kansas each has a 
minimum of ten years for burg- 
lary and robbery. Oklahoma, 
New York, Ohio and West Vir- 
ginia each has a minimum of 
ten years for robbery, South Da- 
kota has a minimum of ten years 
for burglary and Mississippi and 
Oklahoma each has a minimum 
'of seven years for burgiary. 
/There should always be maxi- 
'mum terms prescribed for both 
{human crimes 
crimes. The maximum terms for 
property crimes should never be 
severe, in the opinion of this 
/and that only for the most ser- 
‘ious property offenses, such as 
|robbery. There should never be 
‘minimum terms provided for 
either crimes against the person 
ior crimes against property be- 
|cause the whole conception of 
/minimum terms is too harsh. 
|Much greater justice is attained 
by having state legislatures pro- 
vide with particularity the 
| length of terms to be imposed as 
punishments for crimes, leaving 
|little leeway to the courts, for 
ithe reason that there is safety 
}in numbers—a man after con- 
viction is safer when primarily 
at the mercy of the past handi- 
/work of a hundred legislators 
primarily at the 
mercy of the future handiwork 
of one judge just as a man be- 
fore verdict is safer when at the 
of twelve jurors than 
when at the mercy of one judge. 

If we were to weigh personal 
rights on the scales of justice, 
the latter would tip the scales 
of justice immediately with a re- 
sounding thud. The conflict be- 
tween human values and prop- 
erty values is but the reflection 
of the conflict between Chris- 
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1828, RGSS, 9418S, 968C, 

GSS 7 11878, 1189C, 1205S, 

12181 4 51 1308C, 13578, 1364C, 

IST8S, 1391S, 14046 1416C. 1428C, 1447C, 

1451S. 145 1669S, 1672¢ 1788S, 2076S, 
Announcement 

Murray L. Cole, Leonard I. 


Garth and Morrill J. Cole have 
become members of the firm of 
Cole, Morrill & Berman, 45 
Church Street, Paterson. 








tianity and commercialism, and 
the proximity in time and space 
between the two is frequently 
|both amazing and appalling. By 
substituting a new letter for two 
letters in the word “property” 
this writer can perhaps more 
graphically convey the full 
meaning of property crimes by 
referring to them as “poverty” 
crimes. Lest we forget, man, not 
gold, was made in the image of 
God. All property crimes, or 
poverty crimes, are based upon 
theft. Since earliest history, 
theft has been the most preval- 
ent crime. Theft and all of its 
variations and auxiliaries that 
comprise the sphere of property 
crimes have always been com- 
mitted by the poor classes. Of 
course, it must be borne in mind 
that the actions of greed prac- 
ticed by the rich classes through- 
out history have far surpassed in 
degree the larcenous derelictions 
of the poor classes, but while 
the practices of the former have 
constituted theft morally the 
ascendency of the former has 
prevented their practices from |i 
constituting theft legally. 

The type of mind needed in 
the criminal law to make human |: 
crimes important by de-empha- 
sizing the importance of proper- 
ty crimes, thereby making law 
correspond to some extent to 
morality, is the liberal, humani- 
tarian, progressive type of mind 
that innately favors the plain- 
tiff in personal injury cases in 
civil law and the defendant in 
criminal cases of a property na- 
ture. 











Z. H. POLACHEK 


Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N.Y. 

LO. 5-3088 


Phone: 










































claims and demands against the estate of 
said deceased, within six my nths FLOR this 
alg eg Ag egy mo SAMUEL K. PEARSON 
prosecu or recovering ees sane against CONSULTING METEOROLOGIST 
the subscriber Expert Witness 40 Yrs. N.Y. & N.J. Courts 
THE NATIONAL NEWARK & ESSEX 
BANKING COMPANY OF NEWARK 1217 South Gad Partwey 
ROBERT S. TERHUNE, Attorney Plainfield, N. J. 
744 Broad Street ; 39 Cortland St., Room 1010, N.¥.C 
vewark 2, X. J 
L.J.—Jan. 5, 12, 19, 26, Feb. 2 —_ 
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EMPLOYMENT OPPORTUNITY EMPLOYMENT WANTED } 
EXPE CED LEGAL STENOG RAPHER, ATTORNEY, RECENTLY ADMITTED, Dp 
f Journal Square office. Salary sires position or association with l,,. 





office in Camden or Bulington County. Box 7; | 


RECENTLY ADMITTED ATTY, VETERA) 


irate. Reply Bo 


x 767. 































































































EMPLOYMENT WANTED 25, married, seeks association’ with sat — 
or firm anywher e in state. Box 761. VOL 
ATTORNEY SEEKS PARTNERSHIP OR 
association in Morris, Essex, Bergen, or} ATTORNEY RECENTLY ADMITI = - 
( i years trial, brief m excell scholas backgrou, § 
ar eral experience, vet- with a z 
] 716 Di 
ATTORNEY, EXPERIENCED FOUR YEARS EB: 
venera pra . lesire associa n with 
rk ti r n. Box 770 I 
FOR RENT — 
Announcements A Se TR 
—_— FO > IN LAWYER'S St lice 
James J. Skeffington has form- nerce Building, Ne wh 
ed a partnership with Guy H.|_—~ _B me 
Haskins, Jr. and Donald J. Skeff- FOR SALE ne¢ 
inet y = 
epee under the firm name of J. LAW LIBRARY & CASES —it 
Skeffington, Haskins and Skeff- POR SALE, RETIRING LAWYER aul 
ington for the general practice | 70°.“ Mitchell, 1301 S. 58, Phil's. 43 G of 
of law with offices at 744 Broad OFFICE SPACE WANTED cau 
Street, Newark 2. — nul 
COUNSELLOR WITH EST. CORP. PRA 
seeks large room in fine sui i ses. 
William I. Riker and Dickin-| S:"#7k, Sece for seer. or will stan] _On 
son R. Debevoise have become —— Dir 
members of the firm of Riker,|} wicenseo BONDED tra 
Emery & Danzig, 744 Broad St., kK D « A the 
Newark. anus Defective Agency): 
A hee R der 
i Divorce Investigations a Specialty Th 
Thomas P. Calligy, formerly ELizabeth 2-3359, 2151 a 
associated with the firm of|] 1143 £. Jersey St. Charles Hanus; ‘'' 
McAleer, Connell & Corridon, at|] Elizabeth, N. J. Supervisor ter 
1 Exchange Place, Jersey City, o 
is now engaged in the general is 
practice of law at 68 Hudson CREDIT REPORTS: m 
Street, Hoboken. Py acti 
NEW JERSEY BUREAUS) “le: 
ei LEGAL NOTICES _— WILLIAM C. FAY, General Manager Dig 
STATE OF NEW JERSEY MAIL: Box 643, Newark 1, N. J. Clapp 
DEPARTMENT OF STATE PHONE: MUrdock 8-5444 29 «+19 
CERTIFICATE OF DISSOLUTION WIRE: Union, N. J. hi ( 
To all to whom these presents may come, | ship 
Greeting: For a 
WHEREAS, It appears to my satisfaction, ce Pe: 
by duly authentic vated record of the proceed- JUTE 
ngs for the vol dissolution thereof || —We Cooperate With Attorneys—/ Fo, +} 
by the unanimous consent of all the stock- _ 
alias, Sais ay eee SARASOHN & CO. B:. 5 
HOLDING COMPANY licen 
on rporati on of this State, whose principal FIRE ADJUSTERS FOR THE ense 
i at Ne 11 ommerce Street, POLICYHOLDER : 
_ —— red of nee 786 Broad Street, leven 
being the: ager vi ‘emia and in charge thereof, Newark 2, N. J. 
upon whom process may be served), has MArket 3-3213-4 





complied with the requirements of Title 14, 
Corporations, General, of Revised Statutes 
of New Jersey, preliminary to the issuing 
of this Certificate of Dissolution. 

NOW, THEREFORE, I, the Secretary of 
State of the State of New Jersey, Do Hereby 
ae oe the or cor perash yn did, on the 

ay December 1955, ] in 


aie a du! y executed and ‘attested consent 











Fire Adjusting 
SERVICE TO ATTORNEYS 


IRVING M. MINION 





ste 





in writing to the dissolution of said cor- 
poration, executed by all the stockholders * . 
thereof, which said consent and the record Associated Adjusters 


24 Commerce St., Newark 
Mitchell 2-1771-2 


of the proceedings aforesaid are now on file 
in my said office as provided by law. 
IN TESTIMONY WHEREOF, I 



































have hereto set my hand and af- 
fixed my — ial seal, at Trenton, 
this Thir 1 day of December, 
(Seal) A.D., one “thou sand nine hundred 
and fifty-five a ATTORNEY COOPERATION SOLICITED 
EDWARD J. PATTEN, 
Secretary of State. 
Lt tan EY 8 cool! W. D. ETTINGER & CO. 
Dated: December 29, 1955 FIRE ADJUSTERS 
ESTATE OF BESSIE CRESSEY PFEIFFER. FOR THE ASSURED 
deceased 
Pursuant to the order of ADRIAN M. 9 CLINTON ST., NEWARK 
FOLEY, JR., Surrogate of the County of Mitchell 2-4694-5 
Essex, this d he application 
f the In . of said 
deceased, noti hereby given to the 
creditors of said deceased, to exhibit to the 
subscriber under oath or affirmation, their BArclay 7-2574 PLainfield 5-8831 



























COMPLETE ATTORNEY COOPERATION 


OVER 40 YEARS EXPERIENCE 


APPRAISER 


REAL & PERSONAL PROPERTY, 
ESTATES. INHERITANCE TAX, 
FEDERAL, STATE & COUNTY COURTS 
— ESTATES LIQUIDATED — 
M. R. LANES 
200 OLIVER ST., NEWARK 5, N. J. 

MArket 3-1119 


BRUMBERG, JUDLOWE 
& SIGLER 

re ACCREDITED PUBLIC ADJUSTERS 

=< OF INSURED PROPERTY LOSSES 
"34 Howe Avenue, Passaic, N. J. 
Prescott 9-0362 
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‘TITLE INSURANCE COMPANY 
OF NEW JERSEY 





TITLES INSURED 
THROUGHOUT NEW JERSEY 
on the Certification 

of Authorized Attorneys 


A NEW JERSEY CORPORATION 
Serving New Jersey « Organized 1928 


AGENCIES IN: 
CAMDEN @ FREEHOLD * HACKENSACK 


Toms RIVER 


Mitchell 2-7875 


Morristown New Brunswiek 


7 NELSON PLACE, NEWARR, N. J. 
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